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 1.  TIME:  9:00   CASE#: MSC16-01608 
CASE NAME: SALEHOMOUM VS. BAHRAMI-DAGHIGH 
HEARING ON MOTION FOR ORDER COMPELLING RESPONSES TO FORM INTERROGS. 
FILED BY MOJDEH SALEHOMOUM 
* TENTATIVE RULING: * 
 
Vacated per Notice of Withdrawal. 

 

  

 2.  TIME:  9:00   CASE#: MSC16-01758 
CASE NAME: RACHELE BOWDEN  VS.  JOEL H. DANTO 
HEARING ON MOTION TO CONTEST GOOD FAITH SETTLEMENT OF LEVINSON 
FILED BY JOEL HOWARD DANTO 
* TENTATIVE RULING: * 
 
Continued to January 23, 2020 at 9:00 AM in Dept. 33.  The Court would like to review 
Dr. Kondrashov’s IME report before ruling on this motion.  Defendant Levinson shall forward a 
copy of that report to this department and to all counsel once it is received. 

 

  

 3.  TIME:  9:00   CASE#: MSC17-00101 
CASE NAME: KHURANA VS. CITIMORTGAGE 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY CITIMORTGAGE, INC. 
* TENTATIVE RULING: * 
 
 
 The hearing on defendant’s motion for summary judgment is continued to January 30, 
2020, at 9:00 a.m., in Department 33.  Defendant is directed to file an amended index of exhibits 
with each of the exhibits properly tabbed, on or before January 2, 2020.  (See, Cal. Rules of 
Court, rule 3.1110, subd. (f).)  None of the exhibits to the request for judicial notice and the two 
declarations filed on August 28, 2019, which take up an entire volume of the court file, is tabbed. 
 
 The Court also requests additional briefing focused on the merits of the First and Second 
Causes of Action, which are for violation of Civil Code section 2923.7.  The Court’s preliminary 
assessment is that defendant’s argument concerning whether plaintiffs are “borrowers,” for 
purposes of the Homeowner Bill of Rights, lacks merit.  Defendant’s papers are unclear as to 
whether defendant is making additional arguments concerning these two causes of action.  
Defendant shall file a supplemental supporting memorandum addressing this matter on or 
before January 2, 2020.  Plaintiffs may file a supplemental opposition memorandum on or 
before January 16, 2020.  No additional papers may be filed in support of or in opposition to 
defendant’s motion, absent leave of court. 
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 4.  TIME:  9:00   CASE#: MSC17-00101 
CASE NAME: KHURANA VS. CITIMORTGAGE 
HEARING ON MOTION FOR LEAVE TO FILE A 1st Amended COMPLAINT 
FILED BY MAHESH KHURANA, ANITA KHURANA 
* TENTATIVE RULING: * 
 
 
 Plaintiffs’ motion for leave to file an amended complaint is denied, on two fully 
independent grounds.  Defendant’s request for judicial notice is granted. 
 
 A. The Motion Is Untimely. 
 
 The Court has “broad discretion” to deny a motion for leave to amend based on 
unreasonable delay.  (P&D Consultants, Inc. v. City of Carlsbad (2010) 190 Cal.App.4th 1332, 
1345.)  This action was commenced in January 2017, and the moving parties offer no 
reasonable justification for waiting until December 2, 2019 — two weeks before the originally set 
trial date — to bring their motion for leave to amend. 
 
 The prejudice to defendant is apparent.  The only practical way to allow defendant to 
challenge the new claims by demurrer, to conduct adequate discovery, and to bring a new 
motion for summary judgment would be to continue the April 2020 trial date.  The Court 
exercises its discretion to deny leave to amend on the ground of prejudicial delay. 
 
 B. The Merits. 
 
 The two causes of action plaintiffs propose to add lack substantive merit for the reasons 
stated in defendant’s opposition memorandum, and for the additional reasons stated below.  
This lack of substantive merit constitutes the second, fully independent ground for denying 
plaintiffs’ motion. 
 
 The proposed new fraud cause of action lacks merit for an additional reason: the implied 
representation that defendant had the legal right to foreclose, despite plaintiff’s Chapter 13 
bankruptcy, is the representation of a legal opinion, and not the representation of a material fact.  
(See, Cansino v. Bank of America (2014) 224 Cal.App.4th 1462, 1469-70.)   The proposed new 
RESPA cause of action also lacks merit for an additional reason: 12 C.F.R. section 1024.40 
does not give rise to a private right of action.  (See, Moody v. PennyMac Loan Servs., LLC 
(D.N.H. March 27, 2018) 2018 U.S.Dist.LEXIS 55322, *26-27, and cases there cited.) 
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 5.  TIME:  9:00   CASE#: MSC17-01836 
CASE NAME: CREDITORS ADJUSTMENT  VS.  PARKER 
HEARING ON MOTION TO SET ASIDE DEFAULT AND DEFAULT JUDGMENT 
FILED BY THOMAS PARKER 
* TENTATIVE RULING: * 
 
Continued to February 3, 2020 at 9:00 am in Department 23 per fax of counsel. 
 
**Effective January 2020 this case is reassigned to Department 23, the Hon. Charles Burch, 
for all purposes. 

 

  

 6.  TIME:  9:00   CASE#: MSC17-02434 
CASE NAME: GOLDMAN VS. ORINDA ACADEMY 
HEARING ON MOTION FOR RECONSIDERATION OF ORDER GRANTING SUMMARY 
JUDGMENT  /  FILED BY MITCHELL GOLDMAN 
* TENTATIVE RULING: * 
 
 
           Plaintiff Mitchell Goldman’s Motion for Reconsider of Court’s Decision in Granting 
Defendant’s Summary Judgment, or in the Alternative, Motion for Relief under CCP § 473 is 
denied.  
 
 First, Plaintiff’s motion for relief under CCP § 1008 is untimely.  CCP § 1008 provides in 
part: 

When an application for an order has been made to a judge, or to a court, and 
refused in whole or in part, or granted, or granted conditionally, or on terms, any 
party affected by the order may, within 10 days after service upon the party of 
written notice of entry of the order and based upon new or different facts, 
circumstances, or law, make application to the same judge or court that made the 
order, to reconsider the matter and modify, amend, or revoke the prior order.  

 
 Section 1008 gives an aggrieved party "10 days after service upon the party of written 
notice of entry of the order." Case law has established that a notice of ruling under section 
1019.5 starts the time running for a motion for reconsideration. Section 1013 provides that when 
a "notice or other paper" is served by mail, “any period of notice and any right or duty to do any 
act or make any response within any period or on a date certain after service of the document, 
which time period or date is prescribed by statute or rule of court, shall be extended five 
calendar days, upon service by mail, if the place of address and the place of mailing is within the 
State of California.” 
 
 Here, Defendant’s motion for summary judgment was originally on calendar for July 25, 
2019.  After partial hearing, the matter was continued to August 21, 2019. After lengthy oral 
argument on August 21, 2019, the Court took the matter under submission.  The Court issued 
its decision, granting Orinda Academy’s motion for summary judgment on October 16, and the 
Clerk mailed the Order After Hearing on October 17th, triggering the commencement of the 10-
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day period.  By the Court’s calculation, the Plaintiff’s motion for reconsideration should have 
been filed on November 1, 2019 (15 days after mailing). Plaintiff motion was filed on December 
4, 2019, more than 15 days after the Clerk’s mailing of the Order.  
 
 Section 1008 subd. (e) provides: “No application to reconsider any order or for the 
renewal of a previous motion may be considered by any judge or court unless made according 
to this section.”  “Section 1008 ‘is the exclusive means for modifying, amending or revoking an 
order. That limitation is expressly jurisdictional.’” Baldwin v. Home Savings of America (1997) 59 
Cal.App.4th 1192, 1200.)  The Court lacks jurisdiction to grant Plaintiff’s motion. 
 
 Even if Plaintiff’s motion were timely, the motion should be denied on the merits.     
Subdivision (a) of section 1008 provides in material part as follows:  "(a) When an application for 
an order has been made to a judge, or to a court, and . . . granted . . . any party affected by the 
order may, based upon new or different facts, circumstances, or law, make an application to the 
same judge or court that made the order, to reconsider the matter and modify, amend, or revoke 
the prior order.” 
 
 The party making the application shall state by affidavit what application was made 
before, when and to what judge, what order or decisions were made, and what new or different 
facts, circumstances, or law are claimed to be shown." (Baldwin v. Home Savings of America 
(1997) 59 Cal.App.4th 1192, 1196.)  "[T]he party seeking reconsideration must provide not only 
new evidence but also a satisfactory explanation for the failure to produce that evidence at an 
earlier time." (Blue Mountain Development Co. v. Carville (1982) 132 Cal.App.3d 1005, 1013.) 
 
   Here, Plaintiffs seek reconsider of the Court’s order because Plaintiff believes the Court 
considered false information in its ruling on the summary judgment motion. According to Plaintiff 
ruling referenced the following false or misleading information: 
 

1. On Page 7 of the Decision, the ruling refers to “the mother” of a student in discussing 
Goldman’s response to incident involving that student’s behavior on a field trip. Plaintiff 
argues there was no evidence Plaintiff spoke to the student and the mother who claimed 
to have talked to Mr. Goldman was not the mother of the student.  Plaintiff complains 
that including this portion in the ruling assumes a proper investigation was undertaken. 

a.  On pages 6-7, the Court refers to problems with Plaintiff and the administration. 
Plaintiff argues that Court considered issues outside the scope of the school 
year, by considering incidents occurring prior to September 2016. 

b. Page 7—Whether or not the mother asked to speak to Mr. Goldman as a 
chaperone was disputed in the Separate Statement. 

c. Plaintiff claims that for 5 months during the 2016-2017 school year, Mr. Graydon 
acted as if he had accepted the contract agreement.  The Court’s in its ruling 
never looked to the actions of Mr. Graydon. 

d. The School’s Handbook is silent on what constitutes a signature for purposes of 
rebutting at-will status.   

 
 First, the information is not new for purposes of a motion for reconsideration. Secondly, 
the information was in Plaintiff’s possession at the time of the hearing.  Next, Plaintiff’s counsel 
declaration offers no explanation why the information could not have been presented earlier. 
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Finally, the information is not germane to the Court’s ruling on the summary judgment.  The 
issue on summary judgment was whether a contractual relationship existed, formed by the email 
exchanges between Plaintiff and the Head of School, or whether Plaintiff was an at-will 
employee, upon his termination.  Plaintiff has not shown how these “new” facts would impact the 
Court’s decision. 
 
 The “‘new or different facts, circumstances, or law,’ was designed to approve, generally, 
the case law relaxation of what constitutes new or different facts justifying reconsideration… 
This does not mean, however, that all facts not previously presented to a court now suffice; nor 
does it mean the Legislature has dispensed with the court-declared need to show a satisfactory 
explanation for failing to provide the evidence earlier, which can only be described as a strict 
requirement of diligence.”  (Garcia v. Hejmadi (1997) 58 Cal.App.4th 674, 690.)    
 
   Alternatively, Plaintiff seeks relief under CCP § 473(a) and (b).  First, most courts hold  
 § 473(b) attorney affidavit of fault mandatory relief provision does not apply to summary 
judgments.  The court in Prieto v. Loyola Marymount Univ. (2005) 132 CA4th 290, stated the 
mandatory provision is expressly predicated on the entry of a default by the clerk. “The 
deliberate reference to the entry of a default by the clerk shows that the Legislature intended to 
limit the mandatory provision to default judgments, and to default judgments only. The statute 
provides no basis for extending the mandatory provision to judgments that are analogous to 
default judgments, even assuming, as we do not, that there can be general agreement about 
what is “analogous” to a default judgment…. The mandatory relief provision should be limited to 
the narrow class of cases in which a default judgment or a dismissal has been entered.” (Prieto 
v. Loyola Marymount University (2005) 132 Cal.App.4th 290, 297.)  The summary judgment 
entered here is neither a “default,” a “default judgment,” nor a “dismissal” within the meaning of 
section 473(b). 
 
 Plaintiff argues that the Opposition failed to address Plaintiff’s request under CCP § 
473(a) relief. Section 473(a) is inapplicable, as it relates to amendments.  Perhaps Plaintiff 
meant Defendant failed to address the discretionary relief under 473(b).  “To be entitled to 
discretionary relief, Plaintiff must demonstrate that the inadvertence, mistake, surprise or 
neglect of counsel.  In determining whether the attorney's mistake or inadvertence was 
excusable, the court inquires whether a reasonably prudent person might have made the same 
mistake under the same or similar circumstances. (Ibid.) Thus, discretionary relief is available 
only from attorney error that is ‘fairly imputable to the client, i.e., mistakes anyone could have 
made.’ [Citation.] ‘Conduct falling below the professional standard of care, such as failure to 
timely object or to properly advance an argument, is not therefore excusable. To hold otherwise 
would be to eliminate the express statutory requirement of excusability and effectively 
eviscerate the concept of attorney malpractice.’ [Citation.]”  (Henderson v. Pacific Gas & Electric 
Co. (2010) 187 Cal.App.4th 215, 229.) 
 
 Here, Plaintiff has not provided evidence demonstrating the excusability of counsel’s 
action.  Defendant argues that a reasonable attorney would have immediately informed 
opposing counsel that she was sick. Plaintiff’s counsel never requested a continuance and it 
appears that Plaintiff’s counsel made tactical choices in timing of submitting certain evidence.  
Defendant argues that Plaintiff’s counsel has merely alleged she could not handle the stress 
associated with modern legal practice.   
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 “Section 473 cannot be used to remedy attorney mistakes, such as the failure to provide 
sufficient evidence in opposition to a summary judgment motion. [Citation.] "There is nothing in 
section 473 to suggest it 'was intended to be a catch-all remedy for every case of poor judgment 
on the part of counsel which results in dismissal.' [Citation.]” (Wiz Technology, Inc. v. Coopers & 
Lybrand LLP (2003) 106 Cal.App.4th 1, 17.)  “The Legislature did not intend to eliminate 
attorney malpractice claims by providing an opportunity to correct all the professional mistakes 
an attorney might make in the course of litigating a case.” (Garcia v. Hejmadi (1997) 58 
Cal.App.4th 674, 682.) 
    
 Plaintiff has not demonstrated relief is warranted under CCP § 473. 
 

  

 7.  TIME:  9:00   CASE#: MSC18-00243 
CASE NAME: WARE VS. CSAA INSURANCE 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY CSAA INSURANCE EXCHANGE 
* TENTATIVE RULING: * 
 
Before the Court is Defendant CSAA Insurance Exchange’s (“CSAA”) Motion for Summary 

Judgment or, in the Alternative, Summary Adjudication on Plaintiff’s causes of action for breach 

of contract and breach of the implied covenant of good faith and fair dealing, as well as 

Plaintiff’s prayer for punitive damages. For the following reasons, Defendant’s motion is denied. 

Papers Before the Court 

On or about December 12, 2019, Plaintiff filed a document titled “Plaintiff Tami Ware’s Amended 

Statement of Disputed Facts and Additional Undisputed Material Facts in Opposition to CSAA’s 

Motion for Summary Judgment or Alternatively Summary Adjudication.” This document is 

untimely, and no arguments or evidence have been offered to show good cause for its inclusion 

in the record. Cal. Code Civ. Proc. § 437c. The Court has not considered it in ruling on the 

instant motion.  

Standard 

A “motion for summary judgment shall be granted if all the papers submitted show that there is 

no triable issue as to any material fact and that the moving party is entitled to a judgment as a 

matter of law.” Cal. Code Civ. Proc. § 437c(c). “[F]rom commencement to conclusion, the party 

moving for summary judgment bears the burden of persuasion that there is no triable issue of 

material fact and that he is entitled to judgment as a matter of law.” Aguilar v. Atlantic Richfield 

Co. (“Aguilar”) (2001) 25 Cal.4th 826, 850. 

In reviewing the papers, the court should “construe the moving party's affidavits strictly, construe 

the opponent's affidavits liberally, and resolve doubts about the propriety of granting the motion 

in favor of the party opposing it.” Szadolci v. Hollywood Park Operating Co. (1993) 14 

Cal.App.4th 16, 19. The court shall consider all of the evidence set forth in the papers, except 
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the evidence to which objections have been made and sustained by the court, and all inferences 

reasonably deducible from the evidence. Code Civ. Proc., § 437c(c). 

Factual Background 

On December 31, 2014, a fire occurred in the garage of Plaintiff’s home in Discovery Bay, 

California, apparently due to the explosion of a remote control car battery on a work bench in 

the garage. Declaration of Donna Hughes sworn October 1, 2019 (“Hughes Decl.”) ¶ 5, Ex. 4, 

pp. 48-49. Plaintiff alleges Defendant has inadequately compensated her for the structural 

damage, smoke and soot remediation, and loss of personal property caused by the fire. 

Complaint ¶¶ 8-17. Defendant takes the position that it has paid all amounts owing under 

Plaintiff’s homeowner’s insurance policy (“the Policy”). Memorandum of Points and Authorities in 

Support of Motion for Summary Judgment (“MPA”) 13:11-15. Defendant alleges it has paid 

$36,399.86 ($14,893.44 for home repairs and $21,506.43 for personal property). Id. Defendant 

further alleges that these amounts constitute an overpayment since Plaintiff’s costs for certain 

repairs performed to date were ultimately lower than this amount. Reply Declaration of Lisa A. 

Costello in Support of Motion for Summary Judgment ¶ 5, Ex. 45. 

The parties disagree as to the scope of remediation work required. Plaintiff alleges the quote for 

remediation work obtained by Defendant is grossly inadequate, while Defendant alleges that the 

quote obtained by Plaintiff includes significant work unrelated to the fire. Opp. p.4-5; MPA 7:6-

14. Plaintiff further contends remediation work remains incomplete, which Defendant disputes. 

Opp. MPA 7:22-27. 

With respect to Plaintiff’s claim for loss of personal property, Defendant argues (1) under the 

terms of the Policy, Plaintiff had one year from the date of the fire to provide a detailed inventory 

of lost personal property, (2) Plaintiff was given a reasonable extension to complete the 

inventory, (3) Defendant paid all amounts arising from the inventory Plaintiff provided, (4) 

Defendant is not liable for amounts arising from additional personal property identified after the 

extension expired. MPA 8:15-11:5. 

Plaintiff counters that there is no Policy provision requiring Plaintiff’s personal property inventory 

to be completed within one year of the fire and that if the inventory was late or incomplete, this is 

because Defendant misled Plaintiff as to her reporting requirements. Opp. pp. 6-8. 

Analysis 

1. The Breach of Contract Claim 

In order to prove breach of contract, Plaintiff must show that CSAA failed to pay policy benefits 

that were owed. Dalrymple v. United Service Auto Assn. (1995) 40 Cal.App.4th 497, 512 n.4.  

There are material factual disputes between the parties as to whether all benefits owed have 

been paid.  

First, there is a dispute as to the scope of remediation work required. Plaintiff asserts that the 

damage to the house that she witnessed is greater than Defendant claims, testifying that “the 
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entire house was covered in oily soot” as a result of the house “filling up with smoke” when the 

laundry room door was opened during the fire. Plaintiff presented to Defendant a quote for 

remediation in the amount of approximately $28,000. Ware Decl. ¶ 2; Hughes Decl. ¶ 27, Ex. 

26. Defendant disputes whether the scope of work set forth in this quote is related to the fire. 

Hughes Decl. ¶¶ 3, 5, Ex. 4, p. 22. 

Second, there is a dispute as to the results of Defendant’s re-inspection of the property on or 

about August 29, 2017. Plaintiff testifies that numerous repair items remain incomplete and 

unpaid, including reconnecting the garage sink, lawn sprinklers, and soft water tanks, which 

were removed during the remediation process. Ware Decl. ¶ 9. Defendant’s evidence is that its 

representative inspected the property and found no additional damage that was related to the 

fire. Hughes Decl., ¶¶ 3, 5, Ex. 4, p. 8.  

Defendant argues that Plaintiff bears the burden of proof regarding whether her claim for 

damages as a result of the fire loss is covered by the Policy. Reply 2: 24-25. At this stage, all 

she must do is proffer evidence to establish a triable issue of material fact. M.L. Direct, Inc. v. 

TIG Specialty Ins. Co., 79 Cal.App.4th 1750, 1756 (1996). She has done so. 

Third, there is a dispute as to whether Plaintiff was required to provide a personal property loss 

inventory within one year of the date of the fire. Defendant contends that the failure to do so is a 

violation of the terms and conditions of the policy. Osterloh Decl. ¶ 12. Plaintiff argues that  (1) 

there is no one year deadline set forth in the Policy, (2) the obligation to prepare an inventory is 

not triggered until CSAA makes a formal request, (3) CSAA did not make a request for a signed, 

sworn proof of loss until more than one year after the fire occurred, (4) CSAA representative 

Kaufman misled her with respect to her reporting obligation, and (5) CSAA did not provide her 

with access to its required form(s) until one day before its deadline. Opp. p. 7; Ware Decl. first 

paragraph numbered ¶11, ¶ 12. The question of whether the policy mandates a one-year time 

limit on property loss inventories is a question of law, but one that remains unresolved in the 

parties’ briefing. The others are disputed questions of material fact. 

Given these factual disputes, the breach of contract claim is not suitable for summary 

disposition. Defendant’s motion for summary adjudication of this claim is denied. 

2. The Breach of Good Faith and Fair Dealing Claim 

To establish breach of the implied covenant of good faith and fair dealing, a plaintiff must show 

first that benefits due under his or her policy were withheld and second that the withholding of 

benefits was unreasonable or without proper cause. Love v. Fire Ins. Exch. (1990) 221 Cal.App. 

3d 1136, 1151-1152. California juries are instructed to consider only the information defendants 

knew or reasonably should have known at the time when they failed to make payment or 

delayed payment. CACI 2331. Bad faith liability may not be imposed where there is a genuine 

legal or factual issue as to the insurer’s liability under California law. Chateau Chamberay 

Homeowners Ass’n v. Associated Internat. Ins. Co. (2001) 90 Cal.App.4th 335, 347-348. 
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Bad faith liability is normally a question of fact for the jury. Walbrook Ins. Co. v. Liberty Mutual 

Ins. Co. (1992) 5 Cal.App.4th 1445, 1454; Filippo Industries, Inc. v. Sun Ins. Co. (1999) 74 

Cal.App.4th 1429.  

With respect to the first prong of the Love v. Fire Ins. Exch. test, there are material factual 

disputes as to whether benefits due under the policy were withheld. On the second prong, 

Plaintiff argues, inter alia, that CSAA actively misrepresented the procedure for submitting 

personal property loss claims, including the time limits. Opp. pp. 14-15; Ware Decl. first 

paragraph numbered ¶ 11, ¶ 12. This material factual dispute is sufficient to warrant an 

evidentiary hearing on the bad faith cause of action.  

Plaintiff makes other arguments concerning Defendant’s refusal to provide relocation coverage, 

purported health risks she suffered as a result, and Defendant’s alleged delays in making 

payment. The Court did not find it necessary to reach these arguments in order to resolve the 

motion, but notes that Plaintiff may face evidentiary obstacles at trial on these issues. 

Defendant’s motion for summary adjudication of the claim for breach of the implied covenant of 

good faith and fair dealing is denied.  

3. The Claim for Punitive Damages 

Where a court concludes that a reasonable trier of fact cannot find by clear and convincing 

evidence that a defendant acted with malice, oppression, or fraud, a punitive damages claim 

must be dismissed on summary adjudication. Civil Code §3294(a); Aguilar, supra, 25 Cal. 4th at 

850. The court must liberally construe the opposing party’s papers, resolving all doubts against 

the moving party and viewing all the evidence and all the inferences in the light most favorable 

to the opposing party. Id at 843. 

Plaintiff’s papers are silent as to Defendant’s motion for summary adjudication of her claim for 

punitive damages. However, in proffering evidence that Defendant repeatedly misled her as to 

the procedure and timeline for personal property loss claims, Plaintiff has demonstrated that it is 

possible that a reasonable trier of fact could find that Defendant acted with malice or fraud. 

Defendant’s motion for summary adjudication of the claim for punitive damages is therefore 

denied. 

Evidentiary Rulings 

Defendant objects to numerous statements in the Declaration of Tami Ware. The Court rules as 

follows: 

1. Ware Decl. ¶ 2 “for CSAA’s mishandling of my homeowner’s claim:” The Court 

need only rule on those objections to evidence that were material to the 

disposition of the MSJ. See CCP § 437c(q). No ruling required. 

2. Ware Decl. ¶ 2 “that caused significant structural damage…” The Court need only 

rule on those objections to evidence that were material to the disposition of the 

MSJ. See CCP § 437c(q). No ruling required. 
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3. Ware Decl. ¶ 2 “I personally witnessed the house filling up with smoke in a matter 

of seconds once the laundry room door opened and the flames tried to escape 

the garage.” Overruled. This statement does not contradict Plaintiff’s deposition 

testimony that she was not in the garage when the fire started. It is a description 

of what occurred in the rest of the house, not the garage, in the time after the 

laundry room door was opened. 

4. Ware Decl. ¶ 2 “The condition of the house was not anything like CSAA 

described…” Hearsay objection sustained with respect to the statements of 

Mickele Construction. Objections overruled with respect to the balance of the 

statement. Plaintiff here describes her firsthand impressions of the state of the 

house and the statements she made to Defendant’s representative(s) 12 days 

later.” The phrase “everything in the house was covered in oily soot” is a 

layperson’s firsthand impression, not an expert opinion. 

5. Ware Decl. ¶ 3 in its entirety: sustained. Argumentative and conclusory.  

6. Ware Decl. ¶ 5 in its entirety: the Court need only rule on those objections to 

evidence that were material to the disposition of the MSJ. See CCP § 437c(q). 

No ruling required. 

7. Ware Decl. ¶ 6 “The health risks created by the explosion…” The Court need only 

rule on those objections to evidence that were material to the disposition of the 

MSJ. See CCP § 437c(q). No ruling required. 

8. Ware Decl. ¶7 “CSAA relied exclusively on its own employee and an unlicensed 

contractor…” Sustained. Conclusory and lacks personal knowledge or 

foundation.  

9. Ware Decl. ¶7 “eventually:” The Court need only rule on those objections to 

evidence that were material to the disposition of the MSJ. See CCP § 437c(q). 

No ruling required. 

10. Ware Decl. ¶7 “in full payment:” The Court need only rule on those objections to 

evidence that were material to the disposition of the MSJ. See CCP § 437c(q). 

No ruling required. 

11. Ware Decl. ¶7 “This amount was approximately…” Overruled as to hearsay: 

“This amount was approximately $22,000 lower than the figures contained in the 

estimate of Mickele Construction” is Plaintiff’s understanding of the delta between 

the two figures and is not hearsay. Overruled as to “Ms. Kaufman did not properly 

document the estimate’s existence in the claim file.” This is a statement about the 

contents of the claim file, not a statement about Ms. Kaufman’s intent. Overruled 

as to “never revealed the parameters of the ‘scope of loss’ or the specific aspects 

of Michelle’s proposed repair/remediation CSAA contended were outside the 

scope of loss.” Plaintiff here testifies to her firsthand knowledge of what facts 

Defendant did not to convey to her. 
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12. Ware Decl. ¶8 in its entirety:  Overruled as to “CSAA also delayed payment for 

cleanup costs until March 18, 2015, almost 3 months after the fire occurred and 

“CSAA delayed paying the remaining policy benefits for cleanup costs for six 

more months, making said payment in September 2015.” These are proper 

statements of fact about the dates when Plaintiff received payment. As to “Thus, 

CSAA forced me to endure several months of living in the toxic home when it 

knew or should have known of the serious health risks associated with exposure 

to/inhalation of soot particles”, the Court need only rule on those objections to 

evidence that were material to the disposition of the MSJ. See CCP § 437c(q). 

No ruling required. 

13. Ware Decl. ¶9 in its entirety: Sustained as to “instead it ignored its own experts’ 

findings.” The declarant cannot testify to CSAA’s intention. Overruled as to the 

rest of the paragraph, which contains factual statements from a firsthand witness 

concerning an agreement Plaintiff asserts the parties reached about re-

inspection, CSAA’s subsequent actions, and the condition of Plaintiff’s house 

following the remediation. 

14. Ware Decl. ¶10 in its entirety: Overruled. These are statements of fact from a 

firsthand witness about the relative size of Plaintiff’s claim for personal property 

and the information she provided to Defendant. Plaintiff testifies that she notified 

Defendant she had $100,000 worth of personal property in the garage. This does 

not misstate the evidence as to Restoration Clean Up Company’s findings; the 

amounts paid; or Defendant’s contentions about whether Plaintiff’s method of 

giving notice satisfied their total loss inventory documentation requirements. 

Plaintiff’s differing assessment of the value of her claim does not misstate 

Defendant’s evidence; it contradicts it. 

15. Ware Decl., first paragraph numbered as ¶11, on pp. 6-7: “Ms. Thornton sent a 

written request to RMC…:” the Court need only rule on those objections to 

evidence that were material to the disposition of the MSJ. See CCP § 437c(q). 

No ruling required. 

16. Ware Decl., second paragraph numbered as ¶11, on p. 7, in its entirety: 

Sustained. Argumentative, conclusory, and improper opinion on issues of law. 

17. Ware Decl., ¶12 in its entirety: Overruled. These are factual statements, not 

argument or conclusion, based on Plaintiff’s firsthand experience. There is a 

material dispute as to these communications between the parties. That Plaintiff’s 

evidence contradicts Defendant’s does not constitute a misstatement of facts and 

evidence. 

18. Ware Decl. ¶13 “for the first time in almost a year:” the Court need only rule on 

those objections to evidence that were material to the disposition of the MSJ. See 

CCP § 437c(q). No ruling required. 
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19. Ware Decl. ¶ 13 “According to CSA…:” the Court need only rule on those 

objections to evidence that were material to the disposition of the MSJ. See CCP 

§ 437c(q). No ruling required. 

20.  Ware Decl. ¶14 in its entirety: Sustained. Improper argument and opinion on 

issue of law. 

21.  Ware Decl. ¶ 15 “I returned from the hospital on January 11, 2016…” the Court 

need only rule on those objections to evidence that were material to the 

disposition of the MSJ. See CCP § 437c(q). No ruling required. 

22. Ware Decl. ¶ 16 in its entirety: Overruled.  

23. Ware Decl. ¶ 17 “arbitrary:” the Court need only rule on those objections to 

evidence that were material to the disposition of the MSJ. See CCP § 437c(q). 

No ruling required. 

24. Ware Decl. ¶ 17 “I submitted another inventory to CSAA shortly before filing suit:” 

the Court need only rule on those objections to evidence that were material to the 

disposition of the MSJ. See CCP § 437c(q). No ruling required. 

25. Ware Decl. at ¶18 in its entirety: Sustained. Improper argument and opinion on 

issue of law. 

26. Ware Decl. ¶19 in its entirety: Sustained. Improper argument and opinion on 

issue of law. 

27. Ware Decl. ¶ 20 in its entirety: the Court need only rule on those objections to 

evidence that were material to the disposition of the MSJ. See CCP § 437c(q). 

No ruling required.  

28. Ware Decl. ¶ 21 in its entirety: the Court need only rule on those objections to 

evidence that were material to the disposition of the MSJ. See CCP § 437c(q). 

No ruling required. 

29. Ware Decl. ¶22 in its entirety: Sustained. Improper argument and opinion on 

issue of law. 

30. Ware Decl. ¶23 in its entirety: Sustained. Improper argument and opinion on 

issue of law. 

31. Ware Decl. ¶ 24, in its entirety: Sustained. Improper argument and opinion on 

issue of law. 
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 8.  TIME:  9:00   CASE#: MSC18-00693 
CASE NAME: JOSE GUTIERREZ  VS.  ROBERT DE VRIES 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY STATE OF CALIFORNIA 
* TENTATIVE RULING: * 
 
Continued to January 23, 2020 at 9:00 AM in Dept. 33.   

  

 9.  TIME:  9:00   CASE#: MSC18-01403 
CASE NAME: SUTTER VS. INING 
SPECIALLY SET HEARING ON: RELATED CASE TO C18-01404 
SET BY DEPARTMENT 33 
* TENTATIVE RULING: * 
 
See Line #10. 

 

  

10.  TIME:  9:00   CASE#: MSC18-01404 
CASE NAME: SUTTER VS. SALEMINIK 
HEARING ON MOTION TO CONSOLIDATE ACTIONS  ( C18-01403 & C18-01404 ) 
FILED BY MANOUCHER SALEMINIK 
* TENTATIVE RULING: * 
 
Granted.  Similar factual issues related to Plaintiff’s injuries are presented in each of these 
cases.  No parties would be prejudiced by consolidation since neither case has yet been set 
for trial. 

 

  

11.  TIME:  9:00   CASE#: MSC18-01548 
CASE NAME: PETRENKO VS. MERCEDES-BENZ 
HEARING ON MOTION TO COMPEL DEPOSITION OF MERCEDES-BENZ 
FILED BY ANNA PETRENKO 
* TENTATIVE RULING: * 
 
Vacated.  Case has settled. 
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12.  TIME:  9:00   CASE#: MSC18-01603 
CASE NAME: CALZADA VS. RAAGAS 
HEARING ON MOTION FOR LEAVE OF COURT TO FILE SUPPLEMENTAL PLEADING 
FILED BY JOVENCIO DELA CALZADA 
* TENTATIVE RULING: * 
 
Denied.  The Court has already issued an order on the Demurrer to the Answer on 
October 17, 2019.  

  

13.  TIME:  9:00   CASE#: MSC18-02058 
CASE NAME: WEISBERG VS. DELMONT 
HEARING ON MOTION FOR ORDER APPROVING REFEREE’S FINAL REPORT 
FILED BY SUSAN L. UECKER 
* TENTATIVE RULING: * 
 
Appear. 

 

  

14.  TIME:  9:00   CASE#: MSC18-02374 
CASE NAME: SMOK'N BONES VS. VENTURI 
HEARING ON MOTION TO STRIKE PORTIONS OF 1st Amended CROSS-COMPLAINT 
FILED BY ARTHUR W. WEINER 
* TENTATIVE RULING: * 
 
Moot in light of the ruling on the demurrer. 

 

  

15.  TIME:  9:00   CASE#: MSC18-02374 
CASE NAME: SMOK'N BONES VS. VENTURI 
HEARING ON DEMURRER TO 1st Amended CROSS COMPLAINT of VENTURI 
FILED BY ARTHUR W. WEINER 
* TENTATIVE RULING: * 
 
Sustained with leave to amend.  Any amended complaint shall be filed and served on or before 
January 9, 2020. 
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16.  TIME:  9:00   CASE#: MSC19-00994 
CASE NAME: GIBBS  VS.  OCWEN LOAN SERVICING 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY DEUTSCHE BANK NATIONAL TRUST COMPANY, et al. 
* TENTATIVE RULING: * 
 
 
 Defendants’ special demurrer is sustained with leave to amend.  (Code Civ. Proc., 
§ 430.10, subd. (f).)  Plaintiffs shall file any amended complaint on or before January 23, 2019.  
Plaintiffs shall strictly comply with the conditions on leave to amend set forth in Part C below.  
The basis for this ruling is as follows. 
 
 A. The Merits. 
 
 In support of their special demurrer, defendants pointed out many inconsistent or 
otherwise confusing allegations that render plaintiffs’ complaint ambiguous and unintelligible.  
Plaintiffs failed to address the special demurrer in their opposition memorandum, leaving the 
special demurrer functionally unopposed.  (See, Cal. Rules of Court, rule 8.54, subd. (c) 
[“[a] failure to oppose a motion may be deemed a consent to the granting of the motion”].) 
 
 The Court will not address the merits of defendants’ general demurrer at this time.  
However, the Court’s preliminary assessment is that many of defendants’ arguments in support 
of the general demurrer have merit.  Plaintiffs’ counsel may wish to bear those arguments in 
mind when drafting any amended complaint.  In the context of any renewed demurrer, the Court 
will consider plaintiffs’ first opportunity to amend when deciding whether further leave to amend 
should be granted. 
 
 Defendant Western Progressive Trustee, LLC, need not respond to any amended 
complaint.  This defendant filed a declaration of non-monetary status on August 2, 2019, 
and the time for plaintiffs to object has expired. 
 
 B. Procedural Issues. 
 
 Plaintiffs’ counsel refused to participate in the statutory meet and confer process.  
(See, Code Civ. Proc., § 430.41; Kenney Dec., filed on 6-24-19.)  Plaintiffs’ counsel are ordered 
to participate in that process, in person or by telephone, in the context of any renewed demurrer.  
The failure to do so may result in an award of monetary sanctions. 
 
 Plaintiffs’ counsel are ordered to tab the exhibits to all future filings; the exhibits to the 
Complaint were not tabbed.  (See, Cal. Rules of Court, rule 3.1110, subd. (f).  See also, Local 
Rule 3.42, subd. (3).)  Future violations of this order may result in an award of monetary 
sanctions against the attorney or attorneys shown on the caption of the noncompliant document, 
and may result in the striking of the noncompliant document.  The Court finds that noncompliant 
documents are often fax-filed, so plaintiffs’ counsel will wish to be explicit about tabbing exhibits 
in their instructions to any fax-filing service they may choose to employ. 
 
 C. Conditions On Leave To Amend. 
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  1. Limitation on Scope. 
 
 Plaintiffs shall not add any new defendants or any new causes of action, without leave of 
court after a noticed motion.  (See, Harris v. Wachovia Mortgage, FSB (2010) 185 Cal.App.4th 
1018, 1022-23.)  Leave to amend is granted only as to the causes of action and the defendants 
identified in the original complaint. 
 
  2. Ordinary And Concise Language. 
 
 In any amended complaint, plaintiffs shall allege all facts “in ordinary and concise 
language.”  (Code Civ. Proc., § 425.10, subd. (a)(1).)  The Court encourages plaintiffs’ counsel 
to consider whether a shorter complaint might be more practical and clear; the Court is skeptical 
that plaintiffs genuinely need 179 paragraphs and 16 causes of action to litigate a fairly typical 
wrongful foreclosure case. 
 
  3. Chronology. 
 
 Plaintiffs shall allege, within the body of each cause of action, an intelligible chronology 
pertinent to that cause of action.  This chronology shall identify the year, the month, and if 
possible the date of each wrongful act allegedly committed by defendants, and the date of any 
other pertinent events.  If a given wrongful act is evidenced by a writing, plaintiffs shall attach 
a full and legible copy of the writing to the amended complaint as a properly tabbed exhibit, 
and shall highlight the pertinent language within that writing for the Court’s convenience.  
(See, Cal. Rules of Court, rule 3.1110, subd. (f).)  If a given wrongful act was committed by a 
specific employee, plaintiffs shall allege the name and title of that employee. 
 
  4. Damages or Restitution. 
 
 In any further amended complaint, plaintiffs shall allege the estimated dollar amount of 
any compensatory damages or restitution that plaintiffs seek, other than damages for personal 
injury.  Plaintiffs shall also allege how that dollar amount was calculated.  (See, Code Civ. Proc., 
§ 425.10, subd. (a)(2) [“[i]f the recovery of money or damages is demanded, the amount 
demanded shall be stated”].) 
 
  5. The Sham Pleading Rule. 
 
 Plaintiffs shall bear in mind, and shall not violate, the sham pleading rule.  
(See generally, Larson v. UHS of Rancho Springs, Inc. (2014) 230 Cal.App.4th 336, 343-345.)  
If plaintiffs allege facts in the amended complaint that contradict important facts alleged in the 
original complaint, or if plaintiffs omit important facts alleged in the original complaint, plaintiffs 
shall also allege facts explaining the reason for the contradiction or omission. 
  
  6. CCP Section 128.7. 
 
 Both plaintiffs shall personally verify any amended complaint, under penalty of perjury, 
after carefully reviewing each of its allegations with their counsel.  In deciding whether to amend 
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some or all of the existing causes of action, plaintiffs and their counsel shall bear in mind the 
duty imposed by section 128.7 of the Code of Civil Procedure, subdivisions (b)(1), (b)(2), and 
(b)(3).  Further, plaintiffs shall not allege facts on information and belief unless they have a 
genuine lack of personal knowledge, and as to those facts alleged on information and belief, 
plaintiffs shall allege the source and nature of the information that gives rise to the belief.  (See, 
Doe v. City of Los Angeles (2007) 42 Cal.4th 531, 551, fn. 5 [finding insufficient “allegations of 
information and belief that merely asserted the facts so alleged without alleging such information 
that ‘lead[s] [the plaintiff] to believe that the allegations are true’”].) 

 

  

17.  TIME:  9:00   CASE#: MSC19-01293 
CASE NAME: GONZALES  VS.  BRENTWOOD UNION SCHOOL DISTRICT 
HEARING ON MOTION FOR LEAVE TO FILE 2nd Amended COMPLAINT 
FILED BY LUCAS GONZALES 
* TENTATIVE RULING: * 
 
Granted.  No opposition. 

 

  

18.  TIME:  9:00   CASE#: MSC19-01346 
CASE NAME: HASANI WHITE VS. BRET AASEN 
HEARING ON MOTION FOR LEAVE TO THE 1st Amended COMPLAINT 
FILED BY HASANI WHITE, LETISHA WHITE 
* TENTATIVE RULING: * 
 
Plaintiffs’ Motion for Leave to file a Second Amended Complaint is denied as moot.  The court 
has given plaintiffs leave to amend in its ruling on defendant’s demurrer to the First Amended 
Complaint filed 9/20/19.  See line 19. 
 
Effective January 2020 this case is reassigned to Department 23, the Hon. Charles Burch for 
all purposes. 

 

  

19.  TIME:  9:00   CASE#: MSC19-01346 
CASE NAME: HASANI WHITE VS. BRET AASEN 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY TOWNCENTRE OWNER LLC 
* TENTATIVE RULING: * 
 

The demurrer of defendant TownCentre Owner LLC to plaintiffs’ First Amended 
Complaint is sustained.  (CCP § 430.10 (e).)  Plaintiffs have not filed an Opposition to the 
demurrer.  Leave to amend is granted for the reasons stated below.  Any amended complaint 
shall be filed and served on or before January 9, 2020. 
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This case presents the question whether a tenant who raises habitability claims as an 
affirmative defense in an unlawful detainer action and receives a partial rent reduction based on 
such claims may thereafter file a civil lawsuit seeking recovery for personal injuries and 
emotional distress based, at least in part, on those same habitability claims.  Under the 
circumstances of this case, the court rules that this may be possible.  Therefore, it grants 
plaintiffs leave to amend their complaint. 
 
 Plaintiffs in this case are the tenants.  They were the defendants in the unlawful detainer 
action.  This ruling will refer to them throughout as plaintiffs or tenants.  It will refer to the 
defendant here as defendant or landlord. 
 
 Defendant evicted plaintiffs through an Unlawful Detainer Action that was filed in this 
county, Case No.  PS17-0839. Following a court trial, the Commissioner in that action, Lowell 
Richards, ruled in favor of the landlord.  The Judgment stated that the landlord was entitled to 
possession and the tenants were obligated to pay $6,261.75 in rent, holdover damages, 
attorney’s fees, and costs, “after a 5% deduction for habitability claim.”  (Ex. B to Def’s RJN.)  
(The court grants defendant’s Request for Judicial Notice filed October 21, 2019.  It takes 
judicial notice of the existence and contents of the attached documents.) 
 
 Plaintiffs appealed that judgment to the appellate division of Contra Costa County 
Superior Court.  That court reviewed the documentary evidence and an electronic recording of 
the trial.  It stated,  
 

Ultimately, the Court heard all of the evidence presented by each 
side, including Appellants’ descriptions of defects and Plaintiff’s 
statement that Appellants had signed a pre-move-in inspection list 
identifying no defects.  With respect to a variety of defects (pests, 
hot water), the Court concluded that the problems may have 
existed at one time, but were remedied before the default in rent 
alleged in the complaint.  As to the air conditioning, the trial court 
heard evidence that it was working in part, and it made a small 
reduction in rent based on that finding.  All of these findings are 
supported by substantial evidence.  (Ex. C to Def’s RJN.)   
 

The Appellate Division concluded that the Commissioner made a legal error in not giving 
plaintiffs an extra day to pay, given that the fifth day after the Commissioner’s decision fell on 
a Sunday.   
 

The Appellate Division then ruled,  
 

Accordingly, while the portion of the judgment establishing the 
amount of rent due is affirmed, the portion of the judgment 
awarding possession of the premises to the plaintiff and declaring 
the plaintiff the prevailing party is reversed.  While possession of 
the premises may no longer be an issue, a new conditional 
judgment should be entered giving Appellants the proper period of 
time, and if the rent is paid within that time, they will be deemed 
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the prevailing party for purposes of costs and fees.  (Ibid.)   
 
That decision was filed on January 17, 2019. 
 
 A new Judgment was then issued on September 30, 2019, calling for plaintiffs to pay 
$5,381.75 if they paid within the allowed time, and $6,261.75 if they did not. 
 
 On July 8, 2019, before the new Judgment was issued, plaintiffs filed this action on a 
Judicial Council Form Complaint.   
 
 On September 20, 2019, plaintiffs filed their First Amended Complaint (the “FAC”) for 
Breach of Contract and the other causes of action discussed below.   The FAC seeks various 
relief, including damages for physical injuries and emotional distress based on habitability 
issues throughout the tenancy. 
 
 On October 21, 2019, defendant filed a declaration and a request for judicial notice in 
support of a demurrer to the First Amended Complaint, but not the demurrer itself.  Evidently in 
response to this apparent filing of a demurrer, on October 22, 2019 plaintiffs filed a motion for 
leave to file a Second Amended Complaint. (See line 18.)   Defendants then filed their actual 
demurrer and supporting Memorandum of Points and Authorities on October 30, 2019.  Plaintiffs 
have filed no Opposition, relying solely on their Motion for leave to file a Second Amended 
Complaint. 
 
 Defendant argues that the demurrer should be sustained without leave to amend 
because all of plaintiffs’ claims are barred by res judicata or collateral estoppel, given that 
plaintiffs raised breach of the warranty of habitability as a defense in the Unlawful Detainer 
action.  For the reasons stated below, the court disagrees. 
 
 Analysis 
 

Res judicata prevents relitigation of the same cause of action on a different legal theory 
or for different relief.  (Mycogen Corp. v. Monsanto Co. (2002) 28 Cal. 4th 888, 897.)   
 

“Because an unlawful detainer action is a summary procedure involving only claims 
bearing directly upon the right of immediate possession, a judgment in unlawful detainer has 
very limited res judicata effect.” (Pelletier v. Alameda Yacht Harbor (1986) 188 Cal.App.3d 1551, 
1557; see also Landeros v. Pankey (1995) 39 Cal.App.4th 1167, 1171.) 

 
Indeed, res judicata bars only the relitigation of the same cause of action.  However, a 

tenant is not permitted to litigate causes of action in an unlawful detainer action, only defenses 
to possession.  Therefore, res judicata would never seem to be applicable, only, at best, 
collateral estoppel.  (See Landeros, supra, 39 Cal.App.4th at 1174 (stating that habitability claim 
could not be asserted as an affirmative claim for damages by way of a cross-complaint); cf. 
Needelman v. DeWolf Realty Co., Inc. (2015) 239 Cal.App.4th 750 (holding that res judicata can 
apply where the unlawful detainer action results in a stipulated judgment that contains a waiver 
of all claims related to the tenancy).)  Thus, the court summarily rejects defendant’s argument 
that res judicata in its narrow sense of claim preclusion bars plaintiffs’ complaint or any part of it. 
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The court therefore turns to collateral estoppel, or issue preclusion.  For collateral 

estoppel to apply, “the issue must be identical to an issue that was actually litigated and 
necessarily decided in a prior proceeding, and the decision therein must have been final and on 
the merits. . . .”  (Bufil v. Dollar Financial Group, Inc. (2008) 162 Cal.App.4th 1193, 1202.)  

 
 An examination of Landeros, supra, shows why collateral estoppel cannot completely 
bar plaintiffs’ claims here.  There, the landlord filed an unlawful detainer action, and the tenant 
raised breach of the warranty of habitability as an affirmative defense.  Before trial, the parties 
settled the action through a stipulated judgment.  The stipulated judgment said that the tenant 
would vacate the premises and pay some rent, albeit less than the landlord had originally 
sought.  The tenant later brought a suit, similar to plaintiffs’ here, for breach of the warranty 
of habitability, rebate of excessive rent, and damages for annoyance, discomfort, and 
emotional distress. 

 
The court held that collateral estoppel did not bar the lawsuit. The stipulated judgment 

did not state that the tenant waived all claims related to the tenancy. The record on defendant’s 
demurrer did not show that the habitability issue was litigated and determined.  (Landeros, 
supra, 39 Cal.App.4th at 1171.)  Further, that the judgment was for less than the amount 
originally claimed belied any argument that the tenant gave up his habitability claim.  (Id. at 
1173.)  And the tenant’s claims for three years of habitability problems in the civil lawsuit could 
not have been barred by the unlawful detainer action because the affirmative defense there was 
relevant only to the months in which the tenant failed to pay rent.  “The time period involved in 
this case is different; plaintiffs could not have raised an issue about it in the prior proceedings.”  
(Id. at 1174.) 

 
Here, plaintiffs’ FAC includes causes of action for: (1) Breach of Contract; (2) Breach of 

Implied in fact Contract; (3)  Breach of the Implied Covenant of Good Faith and Fair Dealing; (4) 
Breach of the Implied Warranty of Habitability-Contract; (5) Breach of the Implied Warranty of 
Habitability-Tort; (6) Negligence; (7) Nuisance; (8) Violation of Civil Code sections 1941, 1941.1, 
1941.3, and 1942.4; (9) Violation of Civil Code section 1942.5; and (10) Violation of Business 
and Professions Code section 17200. 

 
Plaintiffs based these causes of action on the following facts.  Plaintiffs moved into the 

property on or before December 16, 2016.  They complained about various allegedly 
uninhabitable conditions from December 16, 2016 through July 10, 2017.  Plaintiffs’ First Cause 
of Action, for Breach of Contract, then alleges that defendant breached the rental contract by 
failing to maintain the premises as required by law throughout the term of the Lease.  The 
defective conditions were injurious to plaintiffs’ health and/or offensive to their senses and 
interfered with their comfortable enjoyment of the unit.  (FAC, ¶ 27, 31, 32.)   

 
Plaintiffs began to withhold rent based on habitability issues sometime after April 15, 

2017.  (FAC, ¶ 11.k.)  However, defendant’s three-day notice was only based on unpaid rent 
from June 1 through July 31, 2019.  Therefore, the only habitability issues plaintiffs could have 
actually and necessarily litigated in the unlawful detainer action were those that allegedly 
relieved them of the obligation to pay rent during that period.  Clearly, claim preclusion could not 
have barred the entirety of any of plaintiffs’ breach of contract cause of action even if the 
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Commissioner had ruled against plaintiffs on the habitability claims.  Such a ruling would only 
have stated that plaintiffs had not proved a breach in the warranty of habitability during June and 
July of 2017.   

 
However, the Commissioner did not rule that plaintiffs’ habitability claims entirely lacked 

merit.  He ruled the claims had some merit, and he gave plaintiffs a small rent reduction.  But 
the Commissioner lacked authority to award plaintiffs damages, as opposed to a rent reduction, 
for June and July of 2017, or any relief whatsoever for any period before then.  Therefore, 
collateral estoppel does not bar plaintiffs’ First Cause of Action, for Breach of Contract.  The 
Commissioner’s rulings may have some limited preclusive effect later in this case, but none that 
bars this entire cause of action, and that is the only issue currently before the court. 

 
Plaintiffs’ Second, Third, and Fourth Causes of Action (all contract-based) are not 

completely barred by collateral estoppel for the same reasons.  Nor are plaintiffs’ tort and 
statutory causes of action (causes of action Five through Ten.) 

 
 Therefore, while the court sustains defendant’s demurrer, plaintiffs are granted leave 
to amend. 

 

 

20.  TIME:  9:00   CASE#: MSC19-01734 
CASE NAME: TYAGI VS. WELLS FARGO 
SPECIAL SET HEARING ON: OSC RE PRELIMINARY INJUNCTION 
SET BY ADESH TYAGI AND RATIKA TYAGI 
* TENTATIVE RULING: * 
 
This is a wrongful foreclosure case. On August 22, 2019 Plaintiffs Adesh Tyagi and Ratika Tyagi 

(collectively, “Plaintiffs”) filed a Complaint against Wells Fargo Bank, N.A. (“Wells Fargo”) and 

Defendant Barrett Daffin Frappier Treder & Weiss, LLP (“BDFTW”) (collectively, “Defendants”). 

The Complaint alleges causes of action for (1) declaratory relief, and (2) violation of Civil Code 

§ 2923.6.  

Plaintiffs moved ex parte for a temporary restraining order on August 23, 2019. The Court heard 

the ex parte application, granted the TRO, and entered an order to show cause why a 

preliminary injunction should not be granted calendared for September 26, 2019. The parties 

stipulated to continue the hearing date and the matter is now before the Court. 

For the following reasons, the Plaintiffs’ motion for a preliminary injunction is denied. 

Legal Standard 

The ruling on an application for preliminary injunction rests in the sound discretion of the trial 
court. Whyte v. Schlage Lock Co. (2002) 101 Cal.App.4th 1443, 1450. “An injunction properly 
issues only where the right to be protected is clear, injury is impending and so immediately likely 
as only to be avoided by issuance of the injunction.” Korean Philadelphia Presbyterian Church v. 
California Presbytery (2000) 77 Cal.App.4th 1069, 1084. 
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The burden is on Plaintiff to show all elements necessary to support issuance of a preliminary 
injunction. O’Connell v. Sup.Ct. (Valenzuela) (2006) 141 Cal.App.4th 1452, 1481.  

“In deciding whether to issue a preliminary injunction, a trial court weighs two interrelated 
factors: the likelihood the moving party ultimately will prevail on the merits, and the relative 
interim harm to the parties from the issuance or nonissuance of the injunction.” Whyte v. 
Schlage Lock Co. (2002) 101 Cal.App.4th 1443, 1449. 

Analysis 

Declaratory relief 

Plaintiffs’ claim for declaratory relief is derivative of their other claim. For the same reasons 

stated below, Plaintiffs have not demonstrated that they are likely to prevail on their claim for 

declaratory relief. 

Violation of Civil Code § 2923.6 

Plaintiffs allege that Defendants violated § 2923.6 by failing to provide a written determination 
on their August 21, 2019 loan modification application despite a pending trustee’s sale 
scheduled for August 27, 2019. Complaint at ¶¶ 26, 27. 

Civil Code § 2923.6 prohibits “dual tracking,” wherein “a mortgage servicer, mortgagee, trustee, 
beneficiary, or authorized agent” records a notice of default or notice of sale, or conducts a 
trustee’s sale, notwithstanding a pending application for a first lien loan modification. Civ. Code 
§ 2923.6(c). The ban on “dual tracking” becomes effective once the borrower submits a 
“complete application for a first lien loan modification.” Civ. Code § 2923.6(c). 

Here, Plaintiffs allege that they submitted a complete loan modification to Wells Fargo on or 
about April 26, 2019. Complaint at ¶ 14. They allege that Wells Fargo subsequently denied this 
application based on a net present value evaluation, based in part on Plaintiff’s gross monthly 
income. Id. Plaintiffs further allege that subsequent to this denial, their business has continued 
to vastly improve its economic growth and, as a consequence, their gross monthly income. Id. at 
¶ 15. They allege that they submitted another complete loan modification application on August 
21, 2019 (the day before they filed the instant Complaint.) Id. at ¶ 16. 

Plaintiffs have not stated a claim for violation of Civil Code § 2923.6. Wells Fargo recorded the 
notice of trustee’s sale on July 25, 2019. Penno Decl. ¶ 29, Ex. 14. Plaintiffs submitted another 
loan modification application on August 21, 2019. Id. at ¶ 30; Complaint at ¶ 16. Plaintiffs filed 
this Complaint a day later. Wells Fargo postponed the trustee’s sale to November 4, 2019. 
Penno Decl. at ¶ 33. Wells Fargo subsequently denied Plaintiffs’ application on September 4, 
2019. Id. at ¶ 31, Ex. 15.  

Furthermore, HBOR provides relief only for a “material” violation of the dual tracking statute. 
See Civ. Code § 2924.12(a)(1) (“a borrower may bring an action for injunctive relief to enjoin a 
material violation of Section 2923.55, 2923.6, 2923.7, 2924.9, 2924.10, 2924.11, or 2924.17.”) 
(emphasis added). Plaintiffs have failed to allege that any technical violations of the dual 
tracking provisions were “material,” in the sense that but for those violations, Defendants would 
have agreed to a loan modification agreement that Plaintiffs could have afforded. In the absence 
of such allegations, Plaintiffs have failed to allege that they were damaged by any alleged 
technical violations of 2923.6.  
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Plaintiffs have not demonstrated that they are likely to prevail on their cause of action for 
violation of 2923.6. 

Balancing the Relative Harms 

In deciding whether to issue the injunction, the court must also evaluate “the interim harm that 
the plaintiff would be likely to sustain if the injunction were denied as compared to the harm the 
defendant would be likely to suffer if the preliminary injunction were issued.” Smith v. Adventist 
Health System/West (2010) 182 Cal.App.4th 729, 749. 

Here, Plaintiffs argues they will suffer the greater harm if the injunction does not issue because 
“we have nowhere else to go and would subsequently be evicted therefrom[.]” Tyagi Decl. ISO 
ex parte Application at ¶ 12. Although loss of a home is significant, the Court may not issue the 
injunction.  

“A trial court may not grant a preliminary injunction, regardless of the balance of interim harm, 
unless there is some possibility that the plaintiff would ultimately prevail on the merits of the 
claim. Accordingly, the trial court must deny a motion for a preliminary injunction if there is no 
reasonable likelihood the moving party will prevail on the merits.” SB Liberty, LLC v. Isla Verde 
Assn., Inc. (2013) 217 Cal.App.4th 272, 280. As discussed further, above, Plaintiffs have not 
demonstrated a reasonable likelihood of prevailing on the merits. 

Plaintiffs’ motion for a preliminary injunction is denied. 

 

  
21.  TIME:  9:00   CASE#: MSC19-02058 
CASE NAME: BROUWER VS. RUSHMORE LOAN 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY WELLS FARGO BANK, N.A. 
* TENTATIVE RULING: * 
 

Before the Court is a demurrer (the “Demurrer”) filed by Defendant Wells Fargo Bank, N.A., 
successor by merger with Wells Fargo Bank Southwest, N.A., f/k/a Wachovia Mortgage, FSB, 
f/k/a World Savings Bank, FSB (“Defendant” or “Wells Fargo”). The Demurrer relates to the 
Complaint filed by Plaintiffs Helen Park-Brouwer and Hendrik Brouwer (collectively, “Plaintiffs”). 
This is an unlawful foreclosure case. The Complaint pleads causes of action for (1) violation of 
Civil Code § 2924; (2) violation of Civil Code § 2923.6(c); (3) violation of Civil Code § 2923.7; (4) 
violation of Civil Code § 2924.9; (5) violation of Civil Code § 2924.10; (6) negligence; (7) unfair 
business practices (Bus. & Prof. Code § 17200, et seq.); and (8) cancellation of instruments 
(Civil Code § 3412). Only causes of action (1), (2), (3), (4), (7), and (8) are asserted against 
Wells Fargo. Plaintiff has agreed to withdraw its first and second claims against Wells Fargo 
(Opp. at 7:24). As a consequence the Demurrer to causes of action (1) and (2) is sustained 
without leave to amend. 

For the following reasons, the Demurrer to causes of action (3), (4), (7), and (8) is sustained, 
with leave to amend. 

Request for Judicial Notice 
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Defendant Requests Judicial Notice of several documents. This Request is unopposed. The 

Request for Judicial Notice (“RJN”) is granted. Evid. Code §§ 452, 453.  

Standard 

“The function of a demurrer is to test the sufficiency of the complaint as a matter of law.” Holiday 

Matinee, Inc. v. Rambus, Inc. (2004) 118 Cal.App.4th 1413, 1420. A complaint “is sufficient if it 

alleges ultimate rather than evidentiary facts” (Doe v. City of Los Angeles (2007) 42 Cal.4th 531, 

550 (“Doe”)), but the plaintiff must set forth the essential facts of his or her case “with 

reasonable precision and with particularity sufficient to acquaint [the] defendant with the nature, 

source and extent” of the plaintiff’s claim. Doheny Park Terrace Homeowners Assn., Inc. v. 

Truck Ins. Exchange (2005) 132 Cal.App.4th 1076, 1099. Legal conclusions are insufficient. Id. 

at 1098–1099; Doe at 551, fn. 5. The Court “assume[s] the truth of the allegations in the 

complaint, but do[es] not assume the truth of contentions, deductions, or conclusions of law.” 

California Logistics, Inc. v. State of California (2008) 161 Cal.App.4th 242, 247. 

Analysis 

HOLA Preemption 

“Congress enacted the Home Owners’ Loan Act of 1933 (“HOLA”) to charter savings 
associations under federal law, at a time when record numbers of home loans were in default 
and a staggering number of state-chartered savings associations were insolvent. HOLA was 
designed to restore public confidence by creating a nationwide system of federal savings and 
loan associations to be centrally regulated according to nationwide ‘best practices.’” Silvas v. 
E*Trade Mortg. Corp. (9th Cir. 2008) 514 F.3d 1001, 1004 (internal citation omitted). “HOLA 
preemption is powerful. While there is usually a strong presumption against federal preemption 
of state law governing historic police powers, that presumption is reversed when applying 
HOLA.” Gerber v. Wells Fargo Bank, N.A. (D.Ariz. Feb. 9, 2012, No. CV 11-01083-PHX-NVW) 
2012 U.S. Dist. LEXIS 15860, at *8 (“Gerber”) (internal citation and quotation marks omitted). 

HOLA granted savings banks express statutory field preemption of state foreclosure laws. 12 
U.S.C. §§ 1463(a) & 1464(a); 12 C.F.R. § 560.2(a); Lopez v. World Savings & Loan Assn. 
(2003) 105 Cal.App.4th 729, 738, 130 Cal. Rptr. 2d 42 (HOLA was “intended to preempt all 
state laws purporting to regulate any aspect of the lending operations of a federally chartered 
savings association.”). HOLA was strictly limited to federal savings institutions, however, and 
was not intended to affect the operations of national banks, which are governed by different 
laws. Penermon v. Wells Fargo Bank, N.A. (N.D. Cal. 2014) 47 F.Supp.3d 982, 993-994 
(“Penermon”). Wells Fargo argues that HOLA preempts Plaintiff's HBOR claims because her 
loan originated with World Savings Bank, a federal savings bank. 

Wells Fargo, however, is not a federal savings association, but a national bank. Wells Fargo 
merged with Wachovia, which used to be World Savings Bank. And in this action, Plaintiff 
complains of conduct by Wells Fargo, post-merger, yet Wells Fargo maintains the claims are 
preempted. The Court disagrees. 

As the Gerber court succinctly stated, “Wells Fargo argues that HOLA preemption ‘sticks’ to any 
loan originating with a federal savings bank. [¶] The plain language of [12 C.F.R.] § 560.2 
demonstrates that this argument is without merit. … [¶] … [P]reemption is not some sort of asset 
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that can be bargained, sold, or transferred. HOLA preemption was created … for the benefit of 
federal savings associations, and [12 C.F.R.] § 560.2 plainly seeks to avoid burdening the 
operations of federal savings associations. Wells Fargo is not a federal savings association . . . . 
HOLA preemption does not apply to Wells Fargo.” Gerber, supra, 2012 U.S. Dist. LEXIS 15860 
at pp. *8-9. As a consequence, HOLA’s field preemption applies only if, at the time the cause of 
action arose, the defendant financial institution was a federal savings association. 

Such is not the case here. Plaintiffs’ alleged HBOR violations are confined to 2019. See 
generally Complaint. These alleged causes of actions arose well after Wachovia Mortgage, FSB 
was converted to a national bank with the name Wells Fargo Bank Southwest, N.A., and 
merged with into Wells Fargo Bank, N.A (November 1, 2009). RJN Ex. C. As a consequence, 
Defendants’ preemption argument fails. 

Violation of § 2923.7 

Civil Code § 2923.7 requires a SPOC to be appointed when a borrower “requests a foreclosure 
prevention alternative,” such as a loan modification. Civ. Code § 2923.7(a).  

Here, Plaintiffs allege that “[o]n August 23, 2019, Plaintiffs submitted a complete loan 
modification application to Rushmore Defendant, and requested the appointment of a SPOC.” 
Complaint at ¶ 31. Notably, Plaintiffs do not allege that they requested a foreclosure prevention 
alternative from Wells Fargo. Such an allegation is an essential prerequisite to a claim for 
violation of Civil Code § 2923.7. 

Plaintiffs have failed to allege facts sufficient to state a cause of action for violation of Civil Code 
§ 2923.7. 

Violation of § 2924.9 

Civil Code § 2924.9 provides that “within five business days after recording a notice of default 
pursuant to Section 2924” a mortgage servicer must provide a borrower with specific written 
information regarding foreclosure prevention alternatives. 

Plaintiff alleges that “[o]n February 19, 2019, Rushmore Defendant and Wells Defendant 
recorded a Notice of Default on the Subject Property” (Complaint at ¶ 37) but that they “failed to 
notify Plaintiffs of all foreclosure prevention alternatives within 5 business days after [the] Notice 
of Default [was] recorded, as required by Civ. Code § 2924.9.” Id. at ¶ 39. 

HBOR provides relief only for a “material” violation of this statute. See Civ. Code 
§ 2924.12(a)(1) (“a borrower may bring an action for injunctive relief to enjoin a material 
violation of Section 2923.55, 2923.6, 2923.7, 2924.9, 2924.10, 2924.11, or 2924.17.”) 
(emphasis added). Plaintiffs have failed to allege that any technical violations of this section 
were “material,” especially given their allegation that “[o]n August 23, 2019 [they] submitted a 
complete loan modification application to Rushmore Defendant, and requested the appointment 
of a SPOC.” Complaint at ¶ 39. 

Plaintiffs have failed to allege facts sufficient to state a cause of action for violation of Civil Code 
§ 2924.9. 

Bus. & Prof. Code § 17200 

California’s unfair competition law (UCL), Cal. Bus. & Prof. Code § 17200 et seq., prohibits 
unfair competition, which is defined as any unlawful, unfair or fraudulent business act or 
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practice. § 17200. A claim may be brought under the UCL by a person who has suffered injury 
in fact and has lost money or property as a result of unfair competition. Cal. Bus. & Prof. Code 
§ 17204. Therefore, to establish standing under the UCL, a plaintiff must (1) establish a loss or 
deprivation of money sufficient to qualify as injury in fact, i.e., economic injury, and (2) show that 
the economic injury was the result of, i.e., caused by, the unfair business practice that is the 
gravamen of the claim. See Kwikset Corp. v. Superior Court (2011) 51 Cal.4th 310, 337 
(“Kwikset”). Restitution is the only form of damages available under the UCL. See Korea Supply 
Co. v. Lockheed Martin Corp. (2002) 29 Cal.4th 1134, 1147. 

The alleged unfair conduct complained of appears to be Defendant Rushmore and Defendant 
MTGLQ’s alleged untimely and unfair evaluation of Plaintiffs’ loan modification application. 
Notably, there are no allegations with regard to Wells Fargo, other than threshold allegations 
that they are “engaged in the business of lending money for real property purchases and selling 
mortgages/deed of trust as secured loans, and or servicing those loans” (Complaint at ¶ 66) as 
well as a conclusory reference to Wells Fargo’s “wrongful actions” (Complaint at ¶ 76). However, 
as discussed further, above, Plaintiffs have failed to allege predicate statutory violations against 
Wells Fargo.  

Plaintiffs have not alleged facts sufficient to state a cause of action for violation of Business and 
Professions Code § 17200. 

Cancellation of Instruments 

Civil Code section 3412 provides a “written instrument, in respect to which there is a reasonable 

apprehension that if left outstanding it may cause serious injury to a person against whom it is 

void or voidable, may, upon his application, be so adjudged, and ordered to be delivered up or 

canceled.” Thus, to plead a right to cancellation under this section, a plaintiff must allege the 

instrument is “void or voidable” and would cause “serious injury” if not canceled. Saterbak v. 

JPMorgan Chase Bank, N.A. (2016) 245 Cal.App.4th 808, 818-819 (“Saterbak”). Cancellation of 

an instrument is essentially a request for rescission of the instrument. Bank of America v. 

Greenbach (1950) 98 Cal.App.2d 220, 228. A plaintiff must allege specific facts, “not mere 

conclusions, showing the apparent validity of the instrument designated, and point out the 

reason for asserting that it is actually invalid.” Ephraim v. Metropolitan Trust Co. (1946) 28 

Cal.2d 824, 833-834; accord, Wolfe v. Lipsy (1985) 163 Cal.App.3d 633, 638 (“[t]o state a cause 

of action to remove a cloud [under Civil Code section 3412], instead of pleading in general terms 

that the defendant claims an adverse interest, the plaintiff must allege, inter alia, facts showing 

actual invalidity of the apparently valid instrument or piece of evidence”), disapproved on other 

grounds, Droeger v. Friedman, Sloan & Ross (1991) 54 Cal.3d 26, 35-36. 

Plaintiffs’ Complaint includes very few allegations in support of their claim for cancellation of 

instruments. Plaintiffs have not articulated a theory as to why “the Assignment of the Deed of 

Trust, instrument no. 20199009012400001 is voidable or void ab initio.” Complaint at ¶ 80. 

The Court notes that Plaintiffs would lack standing to challenge alleged defects in assignment. 

See Saterbak, 245 Cal.App.4th at 815 (plaintiff lacked standing to challenge alleged defects in 

assignment; an unauthorized act by the trustee is not void but merely voidable by the 

beneficiary); see also Yvanova, 62 Cal.4th at 942 (recognizes borrower standing only where the 
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defect in the assignment is void, rather than voidable). Plaintiffs Complaint is bereft of 

allegations that would show actual invalidity of the Deed of Trust. 

Plaintiffs have failed to allege facts sufficient to state a cause of action for cancellation of 
instruments. 

 

 
ADD-ONS 

 

22. TIME:  9:00   CASE#: MSC16-01918 
CASE NAME: RILEY VS. GRANITE ROCK 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY GRANITE ROCK COMPANY, WESTERN SURETY COMPANY 
* TENTATIVE RULING: * 
 

Before the Court is a motion for summary judgment or in the alternative summary adjudication 
(“MSJ”) filed by Defendant Granite Rock Company (“Granite Rock”) and Defendant Western 
Surety Company (“Western”) (collectively, “Defendants”). The MSJ relates to Plaintiff Qiana 
Riley, individually and doing business as Astro Construction (“Riley,” “Astro,” or “Plaintiff”)’s 
First Amended Complaint (“FAC”). The FAC alleges seven causes of action for: (1) breach of 
oral contract, (2) complaint for services, (3) promissory estoppel, (4) fraud, (5) violation of 
prompt payment statute, (6) recovery on payment bond, (7) enforce of stop payment notice, and 
includes a prayer for punitive damages.  

Defendants move for summary judgment pursuant to Code of Civil Procedure § 437c on several 
grounds. For the following reasons, the Court grants Defendants’ motion for summary judgment. 

As a threshold issue, Plaintiff argues that Defendant failed to comply with notice requirements 
for the MSJ.  

The summary judgment statute provides that “[n]otice of the motion and supporting papers shall 
be served on all other parties to the action at least 75 days before the time appointed for 
hearing.” Code Civil Proc. § 437c(a). 

Specifically, Plaintiff argues that the motion is procedurally flawed because although it was hand 
delivered on September 26, 2019, the date and time of the hearing was not included. (See 
Casady Decl. at ¶ 6.) Paralegal for Plaintiff’s counsel determined the hearing date and time 
through the Court’s Open Access website. (Id.) 

Defendants dispute that notice was inadequate and provide testimony from a legal messenger 
and a legal practice assistant that Plaintiff’s counsel was provided (via hand delivery) with a 
conformed copy on September 26, 2019. (Luna Decl. at ¶ 4; Casperson Decl. a ¶ 4). 
Defendants filed an amended proof of service on October 17 and October 18, 2019 reflecting 
service of a conformed notice of motion for summary judgment. 

The Court declines to deny the MSJ for failure to comply with statutory notice requirements; the 
Court finds that Defendants have established that they met the statutory notice period 
proscribed by Code Civ. Proc. § 437c. 
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Standard 

Code of Civil Procedure (“CCP”) §§ 437c(o)(1) and 437c(p)(2) provide the relevant legal 
standard for deciding the MSJ. Section 437c(o)(1) provides, in relevant part: 

A cause of action has no merit if one or more of the elements of the cause of 
action cannot be separately established, even if that element is separately 
pleaded. 

Section 437c(p)(2) provides, in relevant part: 

A defendant or cross-defendant has met his or her burden of showing that a 
cause of action has no merit if that party has shown that one or more elements of 
the cause of action, even if not separately pleaded, cannot be established, or that 
there is a complete defense to that cause of action. Once the defendant or cross-
defendant has met that burden, the burden shifts to the plaintiff or cross-
complainant to show that a triable issue of one or more material facts exists as to 
the cause of action or a defense thereto. The plaintiff or cross-complainant shall 
not rely upon the mere allegations or denials of its pleadings to show that a 
triable issue of material fact exists but, instead, shall set forth the specific facts 
showing that a triable issue of material fact exists as to that cause of action or a 
defense thereto.  

The party moving for summary judgment has the burden of persuasion to show there is no 
triable issue of material fact and thus it is entitled to judgment as a matter of law. (Aguilar v. 
Atlantic Richfield Co. (2001) 25 Cal.4th 826, 850.) Only if the moving party successfully meets 
this burden does the burden shift to the opposing party to make its own prima facie showing of 
the existence of a triable issue of material fact. (Ibid.; see also Chern v. Bank of America (1976) 
15 Cal.3d 866, 873.) Even though the instant MSJ is unopposed, the Court cannot grant 
summary judgment unless Plaintiff meets its initial burden. (See Johnson v. Superior Court 
(2006) 143 Cal.App.4th 297, 305 [trial court order granting summary judgment reversed despite 
lack of timely-filed declaration that was proper under CCP § 2015.5 because unless defendant 
meets his initial burden, summary judgment cannot be granted “ even if the opposing party does 
not respond sufficiently or at all.”].) The scope of the defendant’s initial burden is defined by the 
pleadings. (See 580 Folsom Assocs. v. Prometheus Dev. Co. (1990) 223 Cal. App. 3d 1, 18.) 

Request for Judicial Notice 

Defendants Request Judicial Notice of the California Labor Commissioner’s Division of Labor 
Standards Enforcement Public Works Complaint against Astro, Notice of Appointment of 
Hearing Officer issued by the DLSE, and Notice of Findings and Decision of the Director of 
Industrial Relations in connection with the DLSE’s administrative proceeding against Astro. 
Plaintiff objects to this Request (Obj. Nos. 29-31). Those objections are overruled. The Request 
is granted. Evid. Code §§ 452, 453. 

Brief Factual Background 

This case arises out of a public contract work construction project known as the 2015 Richmond 
Pavement Rehabilitation Project for which Granite Rock was the general contractor. (Def’s. UMF 
1.) Granite Rock issued a Bid Invitation on May 13, 2015 to “Certified DBE Subcontractors or 
Suppliers” for work on the Project. (Def’s. UMF 3.) It is not materially disputed that Astro 
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submitted a bid to Granite Rock on May 28, 2015. (Vakili Depo. 39:16-41:2, Ex. 4). Granite Rock 
incorporated Astro’s quote into its bid for the project. (Plaintiff’s UMF 5.) The City of Richmond 
awarded Granite Rock the Project. (Def’s. UMF 7.) 

The nature of the parties’ contract is in dispute and is discussed further, below. It is not 
materially disputed that the parties’ relationship deteriorated and that on February 5, 2016 
Granite Rock sent a Notice of Termination for Default to Plaintiff. (Riley Depo. 141:9-20, Ex. 27; 
Labrador Decl. ¶ 19, Ex. 10). Astro Construction had stopped working on the Project in 
December 2015. (Plaintiff’s UMF 58.) 

Plaintiff filed her original Complaint on October 6, 2016. She filed an amended Complaint on 
October 5, 2017. 

Analysis 

 Breach of Oral Contract (First Cause of Action) 

The elements of a cause of action for breach of contract are “(1) the existence of the contract, 
(2) plaintiff’s performance or excuse for nonperformance, (3) defendant's breach, and (4) the 
resulting damages to the plaintiff.” (Oasis West Realty, LLC v. Goldman (2011) 51 Cal.4th 811, 
821.)  

Defendants move for summary judgment on this claim on the grounds that (a) Plaintiff has 
acknowledged that the parties entered into an integrated written agreement, (b) Plaintiff cannot 
establish the terms of any oral agreement, (c) Plaintiff cannot belatedly convert her claim to one 
for breach of written contract, and (d) Plaintiff is not entitled to relief under the written contract. 

With respect to the first ground, Plaintiff’s testimony is unequivocal that the written agreement 
(Riley Depo. Ex. 31) is the operative contract between the parties: 

Q. Please take a look at Exhibit 31 and tell me if you recognize that 
document. And for brevity, I’ll direct you to the last page. Is this a 
document you were speaking of just earlier? 

A. Yeah, I’ve seen this.  

Q. Okay. So, is it your understanding that this is the operative contract 
between Astro Construction and Granite Rock for the Richmond project? 

A. Yes. 

(Riley Depo. at 166:8-17.) 

In Opposition, Plaintiff testifies that “[t]he Proposed Subcontract is not the operative contract 
between Granite Rock and Astro Construction.” Riley Decl. at ¶ 10. This testimony is unavailing. 
“Where, as here, however, there is a clear and unequivocal admission by the plaintiff, himself, in 
his deposition . . . we are forced to conclude there is no substantial evidence of the existence of 
a triable issue of fact.” (D’Amico v. Board of Medical Examiners (1974) 11 Cal.3d 1, 21 [quoting 
King v. Andersen (1966) 242 Cal.App.2d 606, 610]; see also Benavidez v. San Jose Police 
Dept. (1999) 71 Cal.App.4th 853, 860 [“In determining whether any triable issue of material fact 
exists, the trial court may, in its discretion, give great weight to admissions made in deposition 
and disregard contradictory and self-serving affidavits of the party.”] [quoting Preach v. Monter 
Rainbow (1993) 12 Cal. App. 4th 1441, 1451].) Such is the case here. The Court disregards 
Plaintiff’s declaration testimony that directly contradicts her admission at her deposition. 
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Defendants also argue that Plaintiff admitted in her verified discovery responses that the 
Contract was signed on her behalf. Unfortunately, the Court does not have the correct verified 
discovery responses to confirm this. Defendants included set one of their special interrogatories 
to Plaintiff Qiana Riley (Ibarra Decl., Ex.6) and Plaintiff’s supplemental responses to set two of 
Defendants’ special interrogatories (Ibarra Decl., Ex. 7). As a consequence, the Court cannot 
confirm the evidentiary support for this contention. 

However, there is other evidence that Astro accepted Granite’s written contract. (See J. Riley 
Depo. at 94:5-14 and Ex. 23 [“Astro Construction did sign Granite Rock’s Subcontract, but not 
the appendix ‘A’, which changed Astro’s bid that was originally submitted to Granite Rock 
without permission.”].) 

The written agreement contains an integration clause. See Riley Depo. Ex. 31 at Section 1: 
“This Agreement represents the entire agreement between Contractor and Subcontractor with 
respect to the subject matter hereof, and supersedes any prior oral or written agreements, 
proposals, bids, discussions, or representations with respect to the subject matter hereof.” By its 
own terms, the written agreement supersedes Astro’s bid for subcontract services. Plaintiff has 
alleged no other contract nor has Plaintiff provided evidence of any other contract. As a 
consequence, the parties’ written agreement supersedes their prior negotiations. (See id.; see 
also Civil Code § 1625 “[t]he execution of a contract in writing, whether the law requires it to be 
written or not, supersedes all the negotiations or stipulations concerning its matter which 
receded or accompanied the execution of the instrument.”) 

With respect to Defendants additional grounds (that Plaintiff cannot establish the terms of any 
oral agreement and that Plaintiff cannot belatedly convert her claim to one for breach of written 
contract), the Court notes that “[t]he materiality of a disputed fact is measured by the pleadings, 
which ‘set the boundaries of the issues to be resolved at summary judgment.’” (Conroy v. 
Regents of University of California (2009) 45 Cal.4th 1244, 1250 [citations omitted].) 

Here, Plaintiff’s First Amended Complaint sets forth a breach of oral contract claim as the first 
cause of action. The FAC is bereft of detail regarding the alleged terms of this agreement: it 
states that “[i]n or about August 2015, Plaintiff made a bid for subcontractor services to be 
provided, including a scope of work, terms and conditions and a price quote. Shortly thereafter, 
Granite notified Plaintiff that it accepted Plaintiff’s bid, including the pricing, scope of work, terms 
and conditions.” FAC at ¶ 19. This allegation is wholly lacking in material particulars. (See Ladas 
v. California State Auto. Assn. (1993) 19 Cal.App.4th 761, 770 [“Where a contract is so 
uncertain and indefinite that the intention of the parties in material particulars cannot be 
ascertained, the contract is void and unenforceable.”].) Furthermore, to the extent Plaintiff relies 
on Astro’s bid for subcontract services as the agreement terms, the bid is itself a written 
document. It is unclear how that may form the basis of an oral agreement. And the FAC does 
not identify a single oral promise. 

Because the Court finds that the parties entered into an integrated written contract and that 
Plaintiff has failed to establish the terms of any oral agreement, it need not reach Defendants’ 
final ground that Plaintiff is not entitled to relief under the written contract. The Court grants 
summary judgment to Defendants on Plaintiff’s first cause of action for breach of contract. 

Complaint for Services (Second Cause of Action) 
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Defendants move for summary judgment on Plaintiff’s claim for services on the grounds that the 
undisputed evidence establishes the existence of a valid, bargained for, integrated written 
agreement that governed the terms of Plaintiff’s work. 

The parties do not dispute that this claim is effectively a cause of action for quantum meruit.  

A breach of contract cause of action and quantum meruit cause of action are inconsistent. 
“A quantum meruit or quasi-contractual recovery rests upon the equitable theory that a contract 
to pay for services rendered is implied by law for reasons of justice.” (Hedging Concepts, Inc. v. 
First Alliance Mortgage Co. (1996) 41 Cal.App.4th 1410, 1419.) However, it is well settled that 
there is no equitable basis for an implied-in-law promise to pay reasonable value when the 
parties have an actual agreement covering compensation. (Willman v. Gustafson (1944) 63 Cal. 
App. 2d 830 [there can be no implied promise to pay reasonable value for services when there 
is an express agreement to pay a fixed sum].) 

Because this case involves an express contract containing a means of determining the value of 
Plaintiff’s services (see further discussion, above), Plaintiff’s claim for quasi-contract recovery 
fails. (See California Medical Assn. v. Aetna U.S. Healthcare of California (2001) 94 Cal.App.4th 
151, 172-73 [plaintiff could not proceed on its quasi-contract claim because the subject matter of 
its claim was governed by express contracts with defendant].) 

The Court grants summary judgment to Defendants on Plaintiff’s second cause of action for 
“complaint for services.” 

Promissory Estoppel (Third Cause of Action) 

The primary elements for promissory estoppel are “(1) a promise clear and unambiguous in its 
terms; (2) reliance by the party to whom the promise is made; (3) his reliance must be both 
reasonable and foreseeable; and (4) the party asserting the estoppel must be injured by his 
reliance.” (Laks v. Coast Fed. Sav. & Loan Assn. (1976) 60 Cal.App.3d 885, 890.) 

Defendants move for summary judgment on this claim on the grounds that (a) Plaintiff cannot 
establish that Graniterock made any promise other than those contained in the Parties’ 
bargained for, written agreement; (b) any alleged promise was not reasonably expected to 
induce forbearance; (c) any alleged promise was not of definite and substantial character; and 
(d) any alleged promise was not justifiably relied upon.  

Once again, the Court starts with the pleadings to frame the issues. (See AARTS Productions, 
Inc. v. Crocker National Bank (1986) 179 Cal.App.3d 1061, 1064 [the first step for a court 
analyzing a motion for summary judgment is to “identify the issues framed by the pleadings,” 
because the motion must show “there is no factual basis for relief on any theory reasonably 
contemplated by the opponent’s pleading.”].) 

The FAC alleges that “[o]n or about August 24, 2015, Granite promised and agreed to furnish 
Astro with a contract consistent with the agreed-upon terms provided by Astro in its bid, 
including the pricing, terms and conditions, and scope of work. Granite further promised and 
agreed to pay Astro in a timely fashion for services performed.” FAC at ¶ 27. Plaintiff further 
alleges that “[i]nstead of abiding by these promises, Granite changed the terms of the written 
agreement by changing the pricing, terms and conditions and scope of work required by Astro. 
In addition, Defendants failed to pay Plaintiff for services rendered, in the amount of 
$561,000.00, or any other amounts then owed to Plaintiff.” FAC ¶ 27. 
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As best the Court can tell, Plaintiff’s core theory is that Graniterock promised Astro that the 
parties’ contract terms would conform to Astro’s bid. (See Opp. at 17:1-2.) Plaintiff details a 
series of actions (Opp. at 16:8-28) that she contends “came together to represent a clear set of 
express and implied promises by Graniterock that Astro’s bid as originally written would be 
accepted.” (Opp. at 17:1-2.) 

Plaintiff does not have any evidence, however, of a clear and unambiguous promise by Granite 
rock to conform the parties’ agreement to Plaintiff’s bid. Instead, the parties have a binding 
written agreement with an integration clause that explicitly supersedes any prior oral agreement. 
Furthermore, the contention that the alleged actions detailed in the Opposition (16:8-28) when 
viewed together amount to a promise belies the clear legal standard for promissory estoppel 
that the promise be “clear and unambiguous.”  

The Court grants summary judgment to Defendants on Plaintiff’s third cause of action for 
promissory estoppel. 

Fraud (Fourth Cause of Action) 

Defendants move for summary judgment against Plaintiff’s fourth cause of action for fraud on 
the grounds that (a) Plaintiff admits that Graniterock did not make any misrepresentations, 
cannot establish any evidence to the contrary, and cannot establish the elements required to 
plead a cause of action for fraud; and (b) Plaintiff cannot identify facts independent of purported 
contract claims. 

The elements of fraud are: (1) a misrepresentation (false representation, concealment, or 
nondisclosure); (2) knowledge of falsity (or scienter); (3) intent to defraud, i.e., to induce 
reliance; (4) justifiable reliance; and (5) resulting damage. Lazar v. Superior Court (1996) 12 
Cal.4th 631, 638.  

By Plaintiff’s own admission, Defendants never made any misrepresentations to her: 

Q. Did you have any verbal communications, whether in person or by 
telephone, with anybody at Granite Rock ever concerning this project? 

A. Not that I can remember ever talking to someone there. 

Q. So my next question was going to be, Has anybody from Granite Rock 
ever misrepresented any facts to you? 

A. Not that I know of. 

(Riley Depo. at 176:4-12). 

In opposition, Plaintiff argues that Granite Rock fraudulently included bonding, demolition, 
and traffic control into Astro’s May 2015 quote “in clear contravention from industry practice 
and standards.” (See Opp. at 18:1-3.) Plaintiff then identifies the following specific actions by 
Granite Rock: 

 Granite Rock took Astro’s billing statements for work it had performed on the project and 
incorporated it into invoices that were went to the City for processing and payment. 
(Plaintiff’s UMF 14.) 

 Granite Rock was paid for Astro’s work on the project. (Plaintiff’s UMF 15.) 
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 Granite Rock did not raise issues with Astro’s work, submission of payroll records, 
disputes over the Scope of Work, etc. at weekly meetings concerning the Project. 
(Plaintiff’s UMF 59.) 

 Granite Rock requested certified payroll records for the first time on December 11, 2015. 
(Plaintiff’s UMF 65.) 

The above facts are all undisputed. None of them, however, are misrepresentations of fact and 
none of them are outside of the contract between the parties.  

Under California law, the economic-loss doctrine prevents those bound by contract from suing in 
tort, unless they allege harm distinct from that stemming from the breached contract. (See 
FoodSafety Net Servs. v. Eco Safe Sys. USA, Inc. (2012) 209 Cal. App. 4th 1118, 1130 
[economic loss rule barred fraud claim based on falsehoods that were not conceptually distinct 
from the contract] [“[A] party alleging fraud or deceit in connection with a contract must establish 
tortious conduct independent of a breach of the contract itself, that is, violation of ‘some 
independent duty arising from tort law.’”] [quoting Robinson Helicopter Co., Inc. v. Dana Corp. 
(2004) 34 Cal.4th 979, 990].)  

Here, Plaintiff's fraud allegations hinge completely on the parties’ contractual obligations. She 
has not adduced any evidence of harm distinct from the parties’ operative agreement. As a 
consequence, the Court grants summary judgment to Defendants on Plaintiff’s fourth cause of 
action for fraud. 

 Violation of Prompt Payment Statute (Fifth Cause of Action) 

Plaintiff’s fifth cause of action alleges a violation of Business and Professions Code § 7108.5.  

Defendants move for summary judgment on this claim on the grounds that the parties’ written 
agreement provides that payment may be withheld on account of various failures by Plaintiff, 
pending correcting of such failures, and that Plaintiff was notified of her failures under the 
contract and failed and refused to correct them. 

Section 7108.5 provides that “[a] prime contractor or subcontractor shall pay to any 
subcontractor, not later than seven days after receipt of each progress payment, unless 
otherwise agreed to in writing, the respective amounts allowed the contractor on account of 
the work performed by the subcontractors, to the extent of each subcontractor’s interest 
therein.” (emphasis added). 

This statutory language broadly allows a general contractor and a subcontractor to contractually 
vary from the statute’s payment requirements. Here, the parties’ operative agreement provides 
for a payment schedule at Section 4 (Payment Schedule) that:  

Subcontractor agrees to furnish, if and when required by Contractor, payroll 
affidavits, receipts, vouchers, releases of claims for labor and material, and 
agrees to furnish those same items from its subcontractors, suppliers and/or 
materialmen performing work or furnishing materials under this Agreement, all in 
form satisfactory to Contractor, and it is agreed that no payment hereunder 
shall be made, except at Contractor’s option, until and unless such 
documents have been furnished. 

(emphasis added.) 
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Furthermore, Section 14 (Recourse by Contractor) specifically provides grounds for withholding 
payment at 14.1.5 that include failure to provide certified payroll reports. Plaintiff understood 
going into the Project that Astro Construction would have to submit certified payroll records. 
(Riley Depo. at 49:23-50:2.) Whether certified payroll records were, in fact, submitted is 
irrelevant to the conclusion that the parties had a written agreement to provide for payment 
requirements other than the statutory ones. 

Plaintiff’s primary argument in opposition is that there is not a written contract between the 
parties. (See Opp. at 19:11-12). However, as discussed further above, the parties have a 
binding written agreement.  

The Court grants summary judgment against Plaintiff’s fifth cause of action for violation of the 
prompt payment statute. 

 Recovery on Payment Bond (Sixth Cause of Action) and 
 Enforcement of Stop Payment Notice (Seventh Cause of Action) 

Defendants move for summary judgment on Plaintiff’s sixth and seventh causes of action on the 
ground that both claims are predicated on Plaintiff’s first, second, third, and fourth causes of 
action and fall with the same; and the ground that Plaintiff cannot proffer evidence that she 
timely served a preliminary notice (and any notice served was premature). 

Plaintiff does not respond to the first argument; instead Plaintiff focuses primarily on the 
statutory requirements of notice. The first argument is persuasive: Plaintiff’s claims for recovery 
on payment bond and enforcement of stop payment notice are predicated on her claims for 
breach of oral contract, complaint for services, promissory estoppel, and fraud. As a 
consequence, because Defendants are entitled to summary judgment on those claims (see 
above), Plaintiff’s payment bond and stop payment notice claims also fail. 

With respect to Defendants notice argument, the Court notes that there is no explicit support for 
the proposition that early notice is ineffective. The provisions governing the effectiveness of a 
stop payment notice are currently found in Civil Code section 9356, while the time for 
commencing an action to enforce the liability on a payment bond is currently found in Civil Code 
section 9558. Pursuant to Civil Code section 9356 a stop payment notice is not effective unless 
given before the expiration of either 30 days after a notice of completion is recorded or 90 days 
after cessation or completion. Pursuant to Civil Code section 9558 an action to enforce liability 
on a payment bond may be commenced at any time after the claimant ceases to provide work, 
but not later than six months after the period in which a stop payment notice may be given under 
section 9356. 

However, the statute does not specify an initial date for serving the preliminary notice nor does it 
specify a date before which notice may not be given; it merely provides a deadline after which a 
preliminary notice may not be served.  

Nonetheless, because Defendants are entitled to summary judgment on Plaintiff’s claim for 
claims for breach of oral contract, complaint for services, promissory estoppel, and fraud, it 
follows that they are entitled to summary judgment on her claims for recovery on payment bond 
and enforcement of stop payment notice. 

Evidentiary Objections 
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The Court need only rule on those objections to evidence that were material to the disposition of 
the MSJ. See CCP § 437c(q). 

As a threshold issue the Court notes that Plaintiff’s boilerplate objections are not helpful to the 
Court as they are not individually tailored to the material objected to. Neither do they conform to 
California Rule of Court 3.1354. 

Plaintiff’s Objection No. 10. Plaintiff objects to Exhibit 23 to the J. Riley Deposition on several 
undifferentiated grounds. The objections are overruled. J. Riley testified that he drafted the e-
mail (J. Riley Depo. at 93:20-23; 94:10-14). He authenticated the e-mail. Evid. Code § 1400. 

Plaintiff’s Objection No. 24. Plaintiff objects to all of her deposition excerpts and exhibits 
thereto on multiple grounds, the most cogent of which is hearsay. This objection is overruled. 
The testimony on which the Court relied in deciding this motion is admissible as a party 
admission. Evid. Code § 1220. Furthermore, Plaintiff’s testimony with respect to the notice of 
termination for default (Ex. 27) and the signed subcontract (Ex. 31) is “sufficient to sustain a 
finding that [they are] the writing that the proponent of the evidence claims [they are].” Evid. 
Code § 1400. 

Plaintiff’s Objection No. 27. Plaintiff objects to all the deposition excerpts of Joseph Vakili and 
exhibit thereto. These objections are overruled. Mr. Vakili testified as to personal knowledge of 
Exhibit 4 (which was produced by Plaintiff) and authenticated the document. Evid. Code § 1400. 
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